
tter of the

STAIts OI' I{El{ YONK

sTAlE rN( C0UlrISSIot{

of
f,-Brooke Farns, Inc.

for Redeterni.oatioo of a lleficiency or Revision
of a Deternination or Refirnd of Corporatioa
franchisc Tax under Article 9A of tle Tax Law for
the Fiscal Year Ending Z|ZS/17.

ATFII}AVIT OF T{AILIIIC

State of }{ew Yorh :
a E .  :

County of Albany :

David Parchuck, being duly swora, deBoacs and says th.t he ie an eqrloyre
of the State Tax Comirsion, that he is over 18 years of age, and that on tle
3lst day of Decenber, 1984, he served the within notice of llecision by
certificd nail upon f,-Brooke Ferne, rnc., the petitioner in the slthin
proceedlnS, bV enclosing a true copy thereof in a securely realed portpaid
srapper addregsed as followg:

f,-Brooke Farms, Inc.
c/o Donald C. Britt, Pres.
7275 Batavia-Byron Rd.
Byron, lff 14422

and by depositing saoe encloscd ia a poetpaid properly addressed wrapper in e
poet offlce uader tbe cxctrugLve care and custody of the llnited Statee Post l
Senrice witbin the State of llew York.

- that deponent further aays that the said addressee is the petitioner
herein and that the addrees set forth on said Frapper is the lait knowa addrese
of the petitioner.

Sworn to before ne thig
3tst dey of Decenber, 1984.
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srAm ot' l{Et{ YonK

STSTE TAI( COIOfiSSIO}I

fn the l{atter of thc Petition
of

L-Brooke Farme, ftc.

f;or Redeteroination of a lleficiency or Revisios
of a Deternination or Rcfund of Corporation
Fraachise Taf under Article 9A of thc Tar Lar for
tbc Fiscal Year Endiag 2128/77.

ATTIDAVIT OT UAIf,ING

State of New Yotk :
s8 .  :

Coutrty of A1bany :

David Parchuck, beiog duly erorn, deposcs and aays thlt hc ig an euployce
of tbe Statc Tax Comiesion, that be is over 18 yearc of agc, and that on tbe
3lst day of Decenber, 1984, he eenred the witbin uotice of Decieioa by
certif,ied uail upon lfillian U. Colby, the representstive of tbc pctltioner ia
the within proceeding, by caclosing a true copy thereof ia a cecurely tealed
postpaid wrslrller addressed ae followe:

lfillian U. Colby
tarter, Secrest & Enery
700 Midtorm Toser
Rochester, l{Y 14604

atd by depositing sane enclosed in a postpaid properly addressed wrapper in a
post' of,f,ice under tbc exclueive care and custody of tbe llnited States Postal
Service withLn tbe State of ilew york.

?hat deponent further saye that tbe eaid addr€csee is the reprcsentatlvc
of, the pctitioner berein and that thc address set fortb on said wtapper ia the
Last knosn addrese of the representative of the petitloner.

Sworn to before ne this
31et day of Decenber, 1984.

f,aw section 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

L-Brooke Farns, Iuc.
c/o Donald C. Bri t t ,  Pres.
7275 Batavia-Byrsn Rd.
Byron, NY 14422

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1090 of the Tax f,aw, a proceeding in court to revien an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice f,aw and Rules, and must be commenced in the
SuBreme Court of the State of New York, Albany Couoty, within 4 nonihs fron the
date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX CO}II{ISSION

Petitioner I s Representative
Vi l l iam l{ .  Colby
Harter,  Secrest & Enery
700 Midtown ?ower
Rochester,  NY 14604
Taxing Bureau's Representative



srATE OF NEIil YoRK

STATE TN( COMMISSION

In the Matter of the Petltton

o f

L-BROOKE FARMS, INC.

for Redeterminatlon of a Deficlency or for
Refund of Corporation Franchise Tax under
Arti.cle 9-A of the Tax Law for the Fiscal Year
Ending February 28, L977.

Pet l t ioner,  L-Brooke Farms, Inc.,  c/o Donal-d C. Brl t t ,  Prestdent '  7275

Batavla-Byron Road, Byron, New York L4422, fiJ-ed a petitlon for redeterminatlon

of a deficiency or for refund of corporation franchise tax under Article 9-A of

the Tax Law for the fiscal year ending February 28, 1977 (File No. 28045).

A formal hearing was hel-d before Frank W. Barrie' Hearing Officer, at the

offices of the State Tax Commission, One Marine Mldland PLaza, Rochester, New

York ,  on  Septembet  L2 ,1983 a t  1 :15  P.M.  w i th  a l l  b r ie fs  to  be  subml t ted  by

Novenber 28, 1983. Pet l t loner appeared by Harter,  Secrest & Emery'  Esgs.

(Kaye A. Thomas, Esq.,  of  counsel-) .  The Audit  Divis ion appeared by John P.

Dugan, Esq.:  (Thomas C. Sacca, Esq. r  of  counsel) .

In addit ion, on September 12, 1983, the pet i t ioner by Harter '  Secrest &

Emery, Esqs. (I{l1-l-laur M. Colbyr Esq., of counsel) and the Audit Division by

John P. Dugan, Esq. (Thonas C, Sacca, Esq. r of counsel) entered lnto a stlpulation

of facts which ls lncorporated herein and made a part of this decision.

ISSUE

DECISION

on the purchase

principally used

Whether petitioner was entl.tl-ed to investment tax credlts

of two pickup trucks licensed for over-the-road use which were

in the product ion of goods.
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FINDINGS OF FACT

l. On May 3, L978, the Audlt Division issued a Statement of Audlt Adjustnent

against L-Brooke Farms, Inc. al leging a corporat lon tax def lc lency of.  $L72.9L

plus intere$t. The Audit Dlvision dlsallowed an investment tax credit of

$L72.91  fo r  the  fo l l -ow ing  reason:

rrPursuant to Section 210. L2 of, the New York State Tax Law,
transportatlon equipment llcensed for over-the-road use does not
qual i fy for the investment tax credit .  Therefore, the 1976 Chevrolet
Plckup (eost @ $5,045.84) and the 1976 Chevrolet Luv Pickup (cost G
$3,600.00) have been dlsal- lowed."

2. On November 2t L979, the Audit  Divis lon issued a Not lce of Def ic iency

against pet i t loner al leging a corporate tax def ic iency of $I72.91 pJ-us lnterest.

3. On November 5, L979, the Audit Dlvlslon lssued a Corporatlon Tax

E:<planation of Refund Adjustnent which reduced petitionerrs inj.tial refund of

$3 ,999.03  fo r  the  f i scaL year  end ing  February  28 ,  L979 to  $3 ,776.69 .  The

dif ference \ras appl ied to the al leged def ic iency of $172.9L plus interest

described in Finding of Fact t'1", 
.gg..

4. Petitioner l-s a successful farn operation which has substantial income

from the prQduct ion of beets, corn, wheat,  hay and straw. The farn is spread

out over an area approximately forty-five square nll-es.

5. Pet i t ioner claimed an investment tax credit  in the amount of $172.91I

on the purchase of a L976 Chevrolet pickup and a 1976 Chevrolet Luv plckup.

The trucks bore agrlcultural/commerclal license plates and not farn plates.

Bearing such plates, they could be used on the public roads for purposes other

than the transportation of goods during the production process and, on occasion,

they were in fact so used.

I 
A Forr CT-46, Clai.m for Investment Tax Credlt sras not

record. Ho*ever,  i t  appears that only part  of  pet i t ionerts
lnvestment qax credit was disallowed. The disallowed part
claim for c*edit on the purchase of the two pickup trucks.

introduced into the
claim for an

consisted of a
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6. The pickup trucks were t,angl-ble personal property depreclable pursuant

to I .R.C. $167, had usefuL l- ives of four years or more, rrere acqulred by

purchase as def ined ln I .R.C. S179(d) and were si tuated ln New York State. In

addltlon, the parties stlpul-ated that the trucks nere used more than fifty

percent of thelr operating tlme for transportation of goods durlng the manufac-

tur ing process within the meaning of sect ion 5-2.4(b) of the Corporat ion

Franchlse Tax Regulations. However, it is the Audit Dlvlsionfs posltion that

pursuant to 20 NYCRR 5-2.4(b),  because the trucks were l icensed for use on

publ ic roads, they dld not qual l fy for the lnvestnent tax credit .

CONCLUSIONS OF LAW

A. That pursuant to Tax Law 5210.12(b),  a corporat ion subJect to taxat ion

under Article 9-A of the Tax Law is entitled to an investment tax credlt wlth

respect to tangible personal property which is depreclable pursuant to I .R.C.

5167, has a useful  l i fe of four years or longer,  is acquired by purchase as

def ined in I .R.C. S179(d),  has a si tus in New York and is I 'pr inctpal ly used by

the taxpaye* ln the product ion of goods by manufactur ing, processing, assembling.. .

agr lcul ture. .  .  t t .

B. That 20 NYCRR 5-2.4(b) def ines t 'property used in the product ion of

goodstt ,  i -n part ,  as fol lows:

rrProperty used for transportation of goods during the manufac-
turing process qualifies. Ilowever, transportation equipment used on
publ lc roads does not qual i fy."

C. That 20 NYCRR 5-2,4(c) defines the term rrprinclpall-y used" as meaning

nore than 50%. Because the parties have stlpulated that the trucks were used

more than 50% of thelr operatlng time for transportation of goods durlng the

manufacturing process, i-t follows that the petitioner meets the standards

provlded in Tax Law sect ion 210.12(b) as further def l -ned ln 20 NYCRR 5-2.4(c).
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20 NYCRR 5-2.4(b) is appl icable to the sl tuat lon where mater ials are processed

on the public highway enroute to a slte, as in the case of transit mix concrete

trucks, and not to the si.tuation ln the instant case. 
'Matter of DeWltt Concrete

Corp.,  State Tax Comission, November 16, L977.

D. That the petlti.on of L-Brooke Farms, Inc. ts granted and the Notlce of

Def ic iency herein is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT

DEC 31 1984


